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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137.11-1.

By order dated 1 March 1957, an Exam ner of the United States
Coast Guard at Baltinore, Maryland, adnonished Appellant upon
finding himguilty of msconduct. The portion of the specification
found proved alleges that while serving as Third Mate on board the
Anmerican SS YOUNG AMERI CA under authority of the docunment above
descri bed, on or about 2 February 1957, Appellant was insubordinate
toward the Master of the ship. The balance of this specification,
all eging belligerence toward the Master, and anot her specification,
al I egi ng di sobedi ence of a | awful command by the Master, were found
by the Exam ner not to have been proved.

After considering the evidence consisting of the testinony of
the Master and Appellant as well as a log entry, the Exam ner
concl uded that the charge and the above part of one specification
had been proved. An order was then entered adnoni shing Appell ant.

The decision was served on 8 March 1957. Appeal was tinely
filed on 11 March and a supporting brief was submtted on 28 August
1957.

FI NDI NGS OF FACT

On 2 February 1957, Appellant was serving as third Mate on
board the American SS YOUNG AMERI CA and acting under authority of
his License No. 138545 while the ship was proceeding from
Phi | adel phia to Baltinore via the inland route.

At approximately 1955 on this date, Appellant relieved the

bridge watch officer. The ship was being conned by a pilot
preparatory to anchoring near the entrance to the Chesapeake and
Del aware Canal. The Master was also on the bridge. A delay in

obtai ning clearance to enter the canal was encountered as a result
of difficulty in passing the clearance papers to the canal control
boat al ongsi de. Consequently, the Master told Appellant to go



below to assist in getting the cl earance papers to the official in
the control boat. Appellant told the Master that there was a Mate
bel ow on deck for this purpose and that Appellant was on watch.
Appel  ant did not obey the Master's order to go below until it had
been repeated three tines directly to Appellant while both seanen
were face to face in the wheel house. Appellant finally left the
bridge and went bel ow During this tinme, the YOUNG AVERI CA was
bl ocki ng the channel and another vessel was approaching from
ast ern.

Appel l ant returned to the bridge a few mnutes later after
cl earance had been granted. The Master was using the tel ephone to
relay the pilot's instructions to the anchor detail on the
forecastle. Appellant talked in a very loud voice to the Master
and shook a forefinger at him This interfered with the Master's
ability to telephone and to hear the pilot's orders to the
hel msman. Appellant's face was so close to the Master's face that
he pushed Appellant away. The pilot was then naneuvering the
vessel to anchor. The confusion caused by Appellant was so great
that the Master relieved Appellant of the watch and ordered himto
go below. Appellant obeyed that order.

Appellant's prior disciplinary record consists of an
adnonition in 1947 for absence w thout |eave and insol ence toward
the Chief Mate. At the tinme, Appellant was serving in an
unlicensed capacity.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is contended that:

1. The specification found proved is legally insufficient
because it is too vague and indefinite to apprise
Appel l ant of the specific offense he is alleged to have
coommtted if the specification is intended to refer to an
of fense other than that in the dism ssed specification
al | egi ng di sobedi ence of a | awful conmand.

2. The finding that Appellant was insubordinate is
inconsistent wth the conclusion that the other
specification was not proved since the two specifications
al l ege identical offenses except that one is in specific
and the other is in general terns.

3. Al t hough the burden of proof rested on the Governnent,
t he preponderance of the credible evidence shows that
Appel lant was not guilty of insubordination. The
| nvestigating Oficer's only wtness was the Master who
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was prejudi ced agai nst Appellant. The Master's testinony
was evasive as to whether there Chief Mate's wife was in
t he wheel house at the tinmes in question. She and other
avai |l abl e wi tnesses shoul d have been called to testify.
The Master's testinony was conpl etely uncorrobor at ed.

For these reasons, it is respectfully submtted that the
finding of insubordination is erroneous and shoul d be set aside.

APPEARANCE: Edward Pi erson, Esquire, of Baltinore, Mryl and,
of Counsel .

OPI NI ON

It is apparent from the testinony of both the Master and
Appel lant that the specification alleging insubordination was
intended to refer to both of the incidents which occurred on the
bridge within a few mnutes of each other. There was extended
guestioning of both witnesses with respect to these two incidents
and no clarification was requested at the tine of arraignnment or
|ater as to the specific tine limtations of the specification
Thus, Appellant had notice of the incidents involved and did not
indicate at the hearing that he was prejudiced by any technica
deficiencies in the specification. The issue has been raised for
the first time of appeal and, therefore, it is considered to be
W thout nerit.

As to the wording of the specification, the dictionary
definition of insubordinate is, "not submtting to authority;
di sobedi ent . " It is obvious from this that there can be
i nsubordi nation w thout disobeying a command as alleged in the
di sm ssed specification. The two specifications alleged different
of fenses arising out of the sane incidents. Hence, it was not
i nconsistent to find one specification proved and the other not
proved. Appellant seens to have had sone idea of the distinction
because at one tine he testified that he had no intention of being
i nsubordi nate and at anot her point he stated that he did not intend
to disobey an order of the Master. In his argunent at the
conclusion of the hearing, counsel for Appellant recognized the
di fference between di sobeying an order and insubordinately del ayi ng
to obey an order. Consistent with this, the Exam ner pointed out
the distinction that, under the circunstances, the failure to obey
an order woul d be a much nore serious offense.

On the nerits of the case, the Exam ner accepted the testinony
of the Master insofar as it conflicted with Appellant’'s version.
Actual ly, Appellant admtted that he did not |eave the bridge to
assist wth the clearance papers until after the third tinme the
Master told Appellant to go below. The fact that Appellant was on
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watch did not justify his failure to obey the order the first tine
it was given. Such an order by a ship's Mster automatically
relieves an officer fromany further responsibility on the bridge
after he goes below. Appellant's testinony shows that he did not
guestion the authority of the Master to send Appellant from the
bridge w thout specifically stating that he was relieved of the
wat ch. As to the navigation of the vessel, there was a pilot
conning her. Consequently, Appellant was clearly insubordinate for
failing to obey the Master inmediately.

When Appel lant returned to the bridge a few mnutes later, his
conduct (as stated in the above findings of fact) was insubordinate
in the sense that he did not submt to the Master's authority. Even
if there was no di sobedi ence of a direct order given at the tine,
Appel l ant obviously was interfering wth the safe and orderly
navigation of the ship while she was maneuvering to anchor in
confined waters. Any seaman should know that under these
circunstances any interruption of the Master's activities is a
violation of his authority as Master in carrying out his duty to
protect his crew and shi p agai nst danger.

The fact that the Examner based his findings on the
uncorroborated testinony of the Master is no basis for reversa
since no good reason appears in the record why the Exam ner, as the
trier of the facts, should not have had the choice of accepting the
Master's testinony as opposed to that of Appellant. The Master was
not evasive as to whether the Chief Mite's wife was in the
wheel house at the tinmes in question. He nerely stated that he did
not know if she was present. This is understandabl e since the
Mast er was deeply preoccupied with getting clearance for his ship
and then seeing that she was safely anchored.

As to the contention that the Investigating Oficer should
have produced ot her wi tnesses at the hearing, the record shows that
Appel l ant was given full opportunity to present wtnesses who were
equal ly available to him Counsel specifically stated that his
client did not desire to delay the conclusion of the hearing in
order to |locate the hel msman who was on watch at the tine of these
two incidents.

For these reasons, it is ny conclusion that the specification
was sufficient to support the charge and that the specification was
sustained by substantial evidence consisting of the Master's
testi nony.

ORDER

The order of the Exam ner dated at Baltinore, Maryland, on 1

March 1957, is AFFI RVED
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J. A Hrshfield
Rear Admiral, United States Coast CGuard
Acti ng Commandant

Dat ed at Washington, D. C., this 20th day of January, 1958.



